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IN THE SUPREME COURT OF THE STATE OF IDAHO

WRIGHT BROTHERS, THE BUILDING
COMPANY, EAGLE, LLC, an Idaho limited
liability company,

Plaintiff-Appellant,

V.

KADING, TURNBOW & MCKLVEEN,
CHTD., an Idaho professional services
corporation; ELAM & BURKE, PA, an Idaho
professional services corporation; DOES 1
through 10,

)
)
)
)
)
)
)
)
SAMUEL A. DIDDLE; EBERLE, BERLIN, ) Docket Nos. 52848 & 53268
)
)
)
)
)
)
Defendants-Respondents. )

)

Appeal from the District Court of the Fourth Judicial District of the State of Idaho,
Ada County. Jason D. Scott, District Judge.

Patrick B. T. Mansfield, Eagle and Carl M. Hebert, Sparks, Nevada, for Appellants.

Hawley Troxell Ennis & Hawley, LLP, Boise, for Respondents, Samuel A. Diddle
and Elam & Burke, PA.

Cooper & Larsen, Pocatello, for Respondent Eberle, Berlin, Kading, Turnbow &
McKlveen, Chtd.

Wright Brothers, The Building Company, Eagle, LLC (“Wright Brothers™) brought this
professional malpractice action against attorney Samuel Diddle, his law firm, Elam & Burke, and
his former law firm, Eberle Berlin, alleging that Mr. Diddle’s negligence caused it to lose defense
and indemnity rights under two insurance policies. At the time, Wright Brothers was a defendant
in commercial arbitration proceedings arising from its construction of a storage facility in the
Treasure Valley. Mr. Diddle represented Wright Brothers in that proceeding and indicated that he
would tender the arbitration claim to the company’s insurers. He did not do so.

When Wright Brothers tendered the claim itself, its commercial general liability insurer,
American Hallmark Insurance Company, filed an action in federal court seeking a declaration that
it had no duty to defend or indemnify Wright Brothers because of the untimely tender. Wright
Brothers’s professional liability insurer, Argonaut Insurance Company, declined to defend or
indemnify Wright Brothers in the arbitration for the same reason. The arbitration concluded with
a seven-figure award against Wright Brothers for deficient work, attorney fees, and costs. Wright



Brothers later stipulated to dismissal of the federal litigation with American Hallmark, conceding
that all of the insurer’s allegations were true and that each party would bear its own attorney fees.

Wright Brothers subsequently brought this action against Mr. Diddle and the law firms,
alleging that Mr. Diddle negligently failed to timely tender the arbitration claim, causing it to lose
defense and indemnity rights against the substantial arbitration award. Mr. Diddle and the law
firms moved for summary judgment, and the district court granted the motion. The district court
offered two rationales.

First, it found that Wright Brothers’s malpractice theory—based on its alleged loss of rights
under the commercial general liability policy—conflicted with its stipulation in the federal
litigation that it had no such rights. Applying judicial estoppel, the court held that Wright Brothers
could not adopt a contrary position in this action. Second, the court determined that Wright
Brothers suffered “some damage” on March 2, 2021, the deadline for tendering the arbitration
claim under the professional liability policy, and therefore that its malpractice claim accrued on
that date. Because Wright Brothers filed this action on April 29, 2024, the court concluded the
claim was time-barred under Idaho Code section 5-219(4)’s two-year statute of limitations.

On appeal, Wright Brothers contends that the district court erred in applying judicial
estoppel because, in its view, the position it advances here is consistent with its stipulation to
dismiss the federal action. It argues that American Hallmark’s allegations mirror its own assertion
that the untimely tender caused it to lose defense and indemnity rights. Regarding the Argonaut
policy, Wright Brothers argues that the district court erred in finding that it suffered “some
damage” when the tender deadline passed. Instead, Wright Brothers asserts that it had objectively
ascertainable proof of damages attributable to Mr. Diddle’s negligence only when the arbitration
concluded with an adverse award. Thus, Wright Brothers maintains that its malpractice claim
accrued on September 11, 2023—the date of the award—and that its April 29, 2024, filing was
within the two-year limitations period set out in section 5-219(4).



